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2. GOVERNANCE

2.1 Introduction

2.1.1What is governance?
‘Governance’ generally refers to the processes by which organisations are

‘directed, controlled, and held to account’." It is underpinned by the principles of
openness, integrity, and accountability.?.

Openness is required to ensure that stakeholders can have confidence in
the decision-making processes and actions of organisations, in the management
of their activities, and in the individuals within them. Being open through
meaningful consultation with stakeholders/shareholders and communication of
full, accurate and clear information leads to effective and timely action and
stands up to necessary scrutiny.?

Integrity comprises both straightforward dealing and completeness. It is
based upon honesty and objectivity, and high standards of propriety and probity
in the stewardship of funds and resources, and management of an entity's
affairs. It is dependent on the effectiveness of the control framework and on the
personal standards and professionalism of the individuals within the entity. It is
reflected both in the entity's decision-making procedures and in the quality of its
financial and performance reporting.*

Accountability is the process whereby organisations, and the individuals
within them, are responsible for their decisions and actions, including their
stewardship of funds and all aspects of performance, and submit themselves to
appropriate external scrutiny. It is achieved by all parties having a clear

understanding of those responsibilities, and having clearly defined roles through

! Australian National Audit Office, Discussion Paper, Corporate Governance in Commonwealth Authorities and
Companies, 1999.

2 Cadbury Committee (UK). Report of the Committee on the Financial Aspects of Corporate Governance,
December 1992.

% Ibid.

* Ibid.
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a robust structure. In effect, accountability is the obligation to answer for the
responsibility conferred.®

More recently governance has been described as ‘the system by which
companies are directed and managed. It influences how risk is monitored and
assessed and how performance is optimised’.® Governance is concerned with
structures and processes for decision-making, control and behaviour at the top of
organisations. Effective governance is also essential for building consumer and
community confidence in an organisation, which is in itself necessary if the
organisation is to be effective in meeting its objectives.

Whilst there is no single model of good governance, there are a number of
common elements that underlie good governance practices.’. These are outlined

in this chapter.

2.2 Governance in public sector organisations

Public sector entities have to satisfy a complex range of political, economic and
social objectives, which subject them to a different set of external constraints.
They are also subject to forms of accountability to various stakeholders, including
Ministers, other government officials, the electorate (Parliament), customers and
clients, and the general public.

Government relies on governing board members of statutory corporations
and authorities to meet desired Government outcomes by strategically directing
government resources. In return, all board members are required to perform
their duties honestly, openly, in good faith and with a high order of care and
diligence. These performance requirements can be referred to as principles of
governance which are derived from the common law. Failure to adhere to
corporate governance requirements could result in criminal and/or civil penalties.

To be effective, governance as a notion should be tailored to, and interpreted
within, the specific context of an organisation’s structures, objectives,

relationships and activities.

® Ibid.

& ASX Corporate Governance Council's Principles of Good Corporate Governance and Best Practice
recommendations (2003).

" See also Australian Standard AS 8000-2003.
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There are several aspects to the successful governance of a non-profit

organisation:

ensuring that everyone involved has a clear idea of their expectations,
roles and responsibilities in relation to the objectives and running of
the organisation and the management of its finances;

recognising and addressing the problems that can occur in
organisations that depend heavily on the commitment and enthusiasm
of a few individuals;

establishing and managing an effective working relationship between
the individual members of the board so as to make the most of the
skills and talents of its members;

creating and maintaining the relationship between the board, the staff
and volunteers of the organisation to ensure that there are proper
lines of communication, accountability and responsibility established
and maintained;

ensuring that there are clearly defined ethical standards in place for
both staff, management and board;

educating the board and management in the politics, ethics and

controversial issues facing collection institutions.

This section outlines the purpose of the board; selecting the board; duties of

board members; helping the board to work more effectively; and dealing with

problem board members.

2.3 Functions of the board?®

The board has a multiplicity of functions and these , will differ depending on

the nature and size of the organisation. Its primary functions may be

summarised as follows:

0 to set the direction of the organisation and to oversee the integrity

and effectiveness of its governance. This is a core function. Even
where the organisation has staff and management structures, the

board is not able to delegate this responsibility;

8 Note that | am making a distinction between the function and the role of board members. The

former is a general description of the purpose of the board whereas the latter is a description of

particular actions by which those functions may be achieved.
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0 to ensure that the organisation is managed in accordance with its
statutory and legal responsibilities. A board can be accountable, (yet
not responsible for these obligations on a day-to-day basis), by setting
policies — but it must also ensure that the policies are adhered to.
Merely making a grand declaration of policy is not enough;

0 to ensure that the organisation is managed in accordance with the
expectations of its stakeholders. This is so whether the purpose of the
organisation is supported by employed staff or undertaken by
volunteers. Although the board is not responsible for the individual
performance of workers, it is accountable for the overall performance
of the organisation;

These are the functions apply to all organisations, irrespective of their size or
structure. With some organisations, we might add a fourth:

o to help raise money for the organisation. All collecting institutions
need to make money beyond the funding that they receive from
government. The sources for earned income are very diverse and it is
important that some members of the board have skills that are
relevant to this need. The American approach is to leave governance
to an executive committee and use board membership as a reward or
bait for philanthropy. Under the Australian legal system that confers
considerable liability on board members, governance must be the
primary role of any board member. Raising funds is important, but

secondary to governance.®

2.4 Powers of governance

While boards may have common purposes, they do not have common powers.
Not all boards are created equal. Some boards truly govern the organisation
while others are actually advisory. The only way of determining one from the
other is to examine the legal instrument by which the organisation has been

established.

® That said, when selecting new board members, the ability to raise funds may be one of the skills that is relevant
when applying the skills matrix. For further discussion of the role of board members in fundraising, see chapter
“Philanthropy”.
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2.4.1 Incorporated associations and companies
There is no doubt that the board of an incorporated association or a company is

responsible for the governance of the organisation. The Companies Act and the
Incorporated Associations Acts all make it clear that, subject to the vote of the
members acting in general meeting, the board is responsible for the governance
of the organisation.

It makes no difference whether the company is for profit or not for profit; the
font of power is the board. The person responsible for day-to-day care of the
collection is merely an employee of (or sometimes a consultant to) the company

and is thus, eventually, answerable to the board.

2.4.2Collections created by specific legislation
Here there can be no general presumption as each statute confers different

powers.The founding statute may empower the board to actually govern the
organisation. For example the Australian War Memorial Act 1980 (Cth), s 9 (2)

states:

(2) The Council is responsible for the conduct and control of the
affairs of the Memorial and the policy of the Memorial with respect

to any matters shall be determined by the Council.

However, many other statutory bodies have boards that, although they may
apparently govern, are merely advisory in nature and power. For example the

Archives Act 1983 (Cth), s 11 states:

(1) The Council shall furnish advice to the Minister and the
Director-General with respect to matters to which the functions of

the Archives relate.

(2) The Minister or the Director-General may refer any matter of
the kind referred to in subsection (1) to the Council for advice and
the Council may, if it thinks fit, consider and advise the Minister or

the Director-General on a matter of that kind of its own motion.

It should not be overlooked that often the statute that establishes the
governing body often provides that in performing its functions and exercising its
powers under the legislation, the board, council or statutory body is subject to

the direction and control of the relevant Minister.

23 December 2008 5



2.4.3Collections created by non-specific legislation
There are some statutory bodies in which the board may have apparent power

over the collection but in reality, the font of power lies elsewhere. This tends to
occur in organisations in which the collection is subservient to the principal
purpose of the organisation.

Common examples of this are museums and galleries within universities. The
real power lies with the university council, which in turn delegates some of its
powers to the department within which the collection operates, and then some of
those powers cascade down to the university employee responsible for
management of collection. In some cases the collections have boards or
committees but these are largely advisory in nature.

By way of further example, the Reserve Bank maintains a collection. Under
the Reserve Bank Act 1959 (Cth), the Reserve Bank Board has no specific power
to establish and maintain a collection® but s 8A does confer a very general
power that would give it the right to determine whether, as a matter of policy,

the Reserve Bank should maintain a collection at all.

(2) The Reserve Bank Board is responsible for the Bank’s
monetary and banking policy, and the Bank’s policy on all other

matters, except for its payments system policy (see section 10).**

In fact, when one considers the powers of the Governor of the Reserve Bank

it would appear that the control of the collection actually sits in his hands.

(2) Subject to sections 10 and 10B, the Bank shall be managed

by the Governor.*?

2.4.4Trusts
Assuming that the trust has been established by deed, the ultimate power of

governance lies with the trustees. This is not so clear-cut when the trust is set up
under some other mechanism such as a statutory trust.
For example, the New England Regional Art Museum (NERAM) is

incorporated as a Crown Land Reserve Trust and managed by trustees appointed

1% The Board'’s powers and functions are specified in sections 8A and 10.
' Emphasis added.

12 Section 12 (2).
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by the Minister of Land and Water Conservation. Originally the Minister appointed
the members of its board of management as the trustees but in May 2005, the
Dumaresq Council was appointed as the Corporate Trustee. Accordingly it is the
Council that governs the collection rather than its board of management. It

doesn’t own the collection but it manages it as trustee for the state government.

2.4.5Unincorporated organisations
As unincorporated organisations do not have a legal entity that is separate from

their members, the body responsible for the governance of the organisation is
the committee or person elected or appointed by its members. The appointee is
responsible to the members of the group but no one else. The powers enjoyed by

the appointee are conferred by and subject to the majority decision of the group.

2.5 The role of the board

It is an honour to be asked to serve on a board but it is a compliment that
should not be worn lightly. Expectations of board members are high. To fulfil
their obligations, both under the law and to the stakeholders, it is important that
directors understand the range of the role. It has many components:

e Establishment and review of the structure of the organisation.
One might say that it is hardly the role of the board of a statutory
institution to establish and review its own structure. This is a role
generally undertaken at a government departmental level.*®> On the
other hand, the board should regularly, if infrequently, review the
organisation’s constitution;

e Adoption and oversight of the policies and practices of the
organisation. These include policies concerning the -cultural
objectives of the organisation but also policies relating to the
employment of staff, the relationship of the organisation to other
institutions and to the public, the raising of funds, and oversight of the
financial management of the organisation;

¢ Adoption and oversight of the strategies for implementation of

the organisation’s objectives. In small organisations, the strategic

3 That said, it would be an unfortunate state of affairs if the department undertook structural reform without at
least obtaining the views and advice of the board.
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plan will often be generated by the board as there is no one else to do
it. In larger organisations, the strategic plan is more usually drafted by
the management and approved and adopted by the board. In coming
to its decision, the healthy board takes time for reflection, listens to
the organisation’s management, staff and stakeholders and considers
the views of any informed and interested thinkers and commentators.

¢ Review of the performance of the organisation against the
strategic plan. The strategic plan maps the direction of the
organisation and the targets that the management is expected to
meet.

e Establishment and maintenance of clearly defined lines of
communication, delegation, and responsibility.**

e Advocacy for and representation of the organisation. Particularly
where relationships between government, key stake-holders and
board are concerned, these responsibilities are critical. The chief
executive officer (CEO) of the organisation might well be the public
face of the organisation but the chair, supported where necessary by
select board members, is frequently responsible for representation of
the organisation within government and other strategic relationships.*®

e Provision of a network of contacts. The effective board has
tentacles. Collectively, its members must have relationships that
extend into a wide range of crevices. They should have connections
and they should be prepared to use those contacts for the benefit of
the organisation. Relationships are important.

e Provision of personal credibility and reputation. Being a board

member of a collecting organisation may be an honour for the

14 See discussion below.

> The chair is the organisation’s champion of the quiet word. More prosaically, it is a common protocol in
statutory organisations that the Minister communicates to the organisation through the Chair whereas the Ministry
communicates through the Chief Executive. There is logic to this convention: the Minister appoints the Chair and
the Ministry appoints the CEO.
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individual — but the relationship is two-way. The organisation either

enjoys or suffers the reputation of those who lead and represent it.*°

The board is the final decision making authority on all matters relating to the

organisation and its activities. In performing this role the board’s activities

include but are not limited to:

setting and reviewing strategic direction, goals and objectives
overseeing management and performance of the organisation
approving major decisions and where appropriate, making
recommendations to the Minister

policy-making

delegating authority

determining succession and evaluating performance of the chief
executive officer

ensuring compliance with applicable laws and policies

reviewing and setting executive remuneration

ensuring areas of significant business risk are identified, assessed and
appropriately managed

determining high-level allocation of resources, budgeting and planning
ensuring succession planning of the board

reviewing financial performance

reporting to government, shareholders and to stakeholders on its
stewardship

overviewing accountability

approving terms of reference for board subcommittees.

receiving, considering and actioning recommendations from board
subcommittees

establishing and overseeing policies

enhancing and overseeing stakeholder relationships

assessing the board’s own performance

16 Remember the pictures, published on the front page of major newspapers, of the chairman of the Australian

Wheat Board (AWB), posing semi-naked in an Iraqi armchair with a revolver pointed at the camera? The damage

that it caused to the standing of the organisation was palpable.
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approving and fostering an appropriate corporate culture matched to

the organisation’s values and strategies

Of course, management will be crucially involved in many of these tasks.

After all, there are few board functions that are not informed and implemented

by management. This is a sensitive balance in all organisations. On the one

hand, it is important that the board refrains from self-indulgent meddling in the

management of the organisation. On the other hand, senior management needs

to recognise that the board determines policy and direction of the organisation

and is ultimately responsible for its oversight.

2.5.1 Matters to be considered by the board
The board should have a regular schedule of key issues to be considered. In

order to ensure good governance, these issues should include but are not limited

to:

approving the financial statements and annual report
approving the instrument of delegations

approving the business plan and budget

monitoring building redevelopment

monitoring key performance indicators

monitoring media activities

conducting board evaluation

reviewing the organisation’s constitution

2.5.2Leadership
The board as a whole provides leadership by playing an active role in shaping the

culture of the organisation, often in the following ways:

in the way it interacts with management;

in the way it develops, in conjunction with the chief executive and
senior management, strategic plans and allocates resources;

in the way it fosters communication down, up and across the
organisation;

in the extent to which individual staff are appropriately empowered to
make decisions without seeking approval through the instrument of
delegations;

in the nature and methods of applying and enforcing policies and

procedures; and
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e in how performance is managed and rewarded.

2.5.3Setting the strategic direction
It is the board’s duty to ensure that there are processes for monitoring the

performance and progress of the organisation towards its goals, which are set
out in the strategic plan. The board must approve the mission and strategic plan
and will review progress in fulfilling its mission and the associated strategic plan.
Performance milestones should be sufficiently specific to enable the chief
executive to report effectively and authoritatively to the board. The strategic plan
provides the basis for long term planning for the organisation. The strategic plan
must be consistent with the objectives of the organisation.

The board should, from time to time, in consultation with the chief executive,
management or staff, approve review of the mission statement and may vary the
strategic plan, as circumstances evolve.

The board approves policy as the framework for management.

2.5.4 Annual report
The board is responsible for the production of an annual report. The annual

report provides stakeholders with performance information that demonstrates
accountability for the expenditure of funds and for the efficient and effective
operation of the entity. Statutory obligations in relation to the content of the

annual report will vary depending on the entity structure.

2.5.5Role of the chair
The chair’s role, on behalf of the board, is to protect and further the integrity of

governance. In this role as leader in this process, the chair is also a servant to
the board as the governing body. However, even though all the board members
bear a responsibility for governance discipline, the chair as first-among-equals
not only guides the process but is empowered to make certain decisions.
Equally important to formal duties outlined below is the key leadership,
visionary and people management role of the chair including:
e providing leadership to help the organisation identify its goals and
work towards them;
¢ monitoring the overall process of organisational management and

policy fulfilment;
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presiding over board meetings and directing board discussions to
effectively use the time available to address the critical issues facing
the organisation;

ensuring board minutes accurately reflect board decisions;

ensuring that the board has the necessary information to undertake
effective decision making and actions;

guiding the ongoing effectiveness and development of the board and
individual board members;

acting as a mentor to the chief executive;

identifying and recruiting people to serve on the board who can
contribute to the organisation’s success;

inspiring and motivating board members, management and staff; and

managing conflicts at the board level.

2.5.6Duties of board members
The role of the board is responsible for the integrity of governance. It must

provide stewardship and to ensure that the organisation is managed in

accordance with its statutory and legal responsibilities. Though the chair bears

particular responsibility with respect to governance process, the entire board has

to bear its individual share of responsibility. The board is not able to delegate

this responsibility.

The members of the board must:

discharge their duties in good faith and honestly in the best interests
of the organisation with the level of skill and care expected;

use the powers of office for proper purpose, in the best interests of the
organisation as a whole;

act with required care and diligence, demonstrating commercial
reasonableness in their decisions;

avoid conflicts of interest and not allow personal interest, or the
interest of an associated person, conflict with the interests of the
organisation;

not make improper use of information gained through their position of
board member;

make reasonable inquiries to ensure that the organisation is operating
efficiently, effectively and legally towards achieving its goals;

undertake diligent analysis of all proposals placed before the board;
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serve on board subcommittees as required; and

act as advocates and ambassadors for the organisation.

2.5.7Role of the board secretary
The board secretary is generally responsible for carrying out the administrative

and governance requirements of the board as follows:

ensuring that the board agenda is developed in a timely and effective
manner for review and approval by the chair;

ensuring that board meeting papers are developed in a timely and
effective manner;

coordinating, organising and attending meetings of the board and
ensuring correct procedures of governance are followed;

drafting and maintaining minutes of board meetings; and

working with the chair to establish and deliver best practice

governance.

2.5.8Role of the chief executive
Despite the governance structure of the particular organisation, the chief

executive’s role broadly includes the following:

taking and approving all and any actions and initiatives required to
deliver the organisation’s strategic and operational plans approved by
the board;

ensuring transactions outside the chief executive’'s delegation levels
are referred to the board for approval;

ensuring that all actions comply with the organisation’s policies in
force from time to time;

other responsibilities as delegated by the board to the chief executive;
in conjunction with other senior management, carrying out the
instructions of the board and giving practical effect to the board’s
decisions; and

meeting the legislative requirements and statutory reporting

obligations in accordance with relevant legislation.
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2.5.9Relationship of chief executive and board
One of the often-vexed issues in the management of any organisation is the

relationship between the chief executive and the board.’
To determine where the power truly lies, it is essential to consider the
preceding section.

Company or incorporated associations

In a company or incorporated association the power lies entirely with the
board.*® Accordingly, it is the incorporated body, acting through its board that
employs the chief executive. The chief executive is subject to the power of the
board and must carry out its policies and instructions.

2.5.9.2 Statutory bodies

In a statutory body, the statute determines the matter: but this can become
quite complex. In many, the chief executive is employed by the Public Service
and is thus answerable to a government department and ultimately the Minister.
At the same time, he or she is answerable to the board. This inevitably contains
the seeds of conflict. To whom is the chief executive ultimately responsible?

The answer lies, in part, in asking:

1. Who is the employer of the chief executive?
2. What does the organisation’s statute dictate?

For example in the case of the Reserve Bank collection, once the Reserve
Bank Board has made the decision that a collection is appropriate, all decisions
as to management lie firmly with the Governor.*®

With the Australian Archives, the Act is clear that the Director-General may
exercise any of the powers expressed in the Act to be conferred on the Archives.
The power lies with the Director-General, not the board. The Act goes on to
specify that the Director-General must comply with directions from the Minister
(provided that those directions are not inconsistent with the Act.?°

The Historic Houses Trust of NSW provides an interesting illustration of the

conflict that is inherent when the chief executive has two masters. On the one

' The term ‘chief executive’ is used to refer to the person in charge of the management of the organisation,

regardless of that person’s job title.
8 This is subject only to the powers of the members in general meeting.
19 Above, n 3.

2 Archives Act 1983 (Cth), s 7.
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hand, the power relationship between its Board and its Director is spelled out
quite explicitly in the Act?': Section 14 states that the Director is subject to the

immediate control of the Board: %2
The Director:

(a) is responsible for the administration and management of the
property of the Trust and of services provided in conjunction

therewith,
(b) is the secretary to the Trust, and

(©) in the exercise and performance of the powers, authorities,
duties and functions conferred or imposed on the Director by or

under this Act, is subject to the direction and control of the Trust.

So in the case of disagreement between the Board and the Director, it is the
Director who must cede with grace. On the other hand, the Director is a public
servant and thus under the control of the Public Sector Employment and
Management Act 2002 (NSW).?® As such, the Director is answerable to the
Ministry and ultimately the Minister and matters such as salary and conditions of
employment are matters to be determined by Public Service mechanisms — not
the Board. Such divisions are perhaps not problematic until there is a conflict
between the wishes of the Board and the wishes of the government of the day.
In such situations the Director is subject to the ‘direction and control of the Trust’
whilst also receiving strong messages (if not direction) from the Ministry. At the
end of the day, the answer always comes back to the question: ‘What do the
Statutes say?’ In matters relating to the statutory powers of the Trust, the
Director must comply with the directions of the Trust. The Act requires it. On
other matters, such as those mandated by the Public Sector Employment and

Management Act 2002 (NSW), the Trust has no power.

L Historic Houses Act 1980 (NSW).
2 this case, the board consists of the ‘trustees’ appointed by the Minister.

2 This is specified in s 4, the provision that defines the term ‘Director’.
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2.6 Selecting the board

The board is the head of the organisation — both actually and metaphorically.
Effective organisations have good boards; ineffective organisations have
dysfunctional boards.

In many statutory bodies, the statute establishing the body will prescribe the
constitution of the board. Sometimes, the statute will prescribe the relevant skills
required of board members or the categories of persons that are eligible for

appointment. For example, s 11 of the Museums Act 1983 (Vic) states that

(1) The Board shall consist of not more than eleven members and
not fewer than seven members appointed by the Governor in

Council of whom not fewer than half shall be chosen from persons:

(a) holding senior academic office at a university in Victoria in a

discipline appropriate to the functions of the Board;

(b) who, in the opinion of the Minister, are experienced in

business administration and finance; or

(© who, in the opinion of the Minister, are distinguished in
education, science, the history of human society or another field

appropriate to the functions of the Board.

Board appointments are usually made by the Governor in Council on the
recommendation of the Minister. Existing Board members may be consulted by
the Minister in relation to new Board appointments and re-appointments.

When selecting a board you are creating a reservoir of wisdom and skills to
govern the organisation by setting the strategic direction and the organisation’s
objectives. The board is an invaluable source of knowledge, wisdom, contacts,
vision and experience. So, having regard to the objects of the organisation, work
out the specific talents that are needed on the board.

e A good board is comprised of people with the managerial, financial and
appropriate cultural experience and expertise to oversee the
organisation.

e Board members should have integrity and good standing in the
community. They should be people who will exercise their powers and

discharge their duties in good faith and for a proper purpose. Choose
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persons who will act in the interests of the organisation as a whole and
not promote their personal interest by making or pursuing a gain in
which there is a conflict, or the real possibility of a conflict, between
their personal interests and those of the board.

e Board members should have credibility in their field and a network of
contacts who can be called upon so that the resources of the board are
greater than the sum of its members. One of the important
contributions that board members must be expected to make is to
lend actively their personal reputation to the organisation. This is often
overlooked. If you are establishing an organisation of national focus,
the board must contain members of national reputation and networks.
If it is a local community organisation, persons with influence within
the local community are more appropriate. It is horses for courses.
Not only must they have the reputation, they must be prepared to use
it for the benefit of the organisation. Their name alone may help, but
they must also be prepared to write that letter or make that phone
call; in other words, actively to use their contacts for the benefit of the
organisation.

e Board members should provide independent voices. Those responsible
for board appointments should avoid inviting friends and ‘yes people’.
This is an issue for small, local organisations and for national
institutions.?*

¢ Board members need to have the time to commit to the organisation.
A good board member will be a busy person. When a prospective
board member asks how much time will be expected of them, it is
important to be frank. The true time commitment must be articulated.
Productive board membership takes much more than attendance at
board meetings and the reading of board papers. The strategy retreat,
the subcommittee work, the lobbying advocacy and fundraising work

and the associated thinking time, all add up to a large commitment.

*tis perhaps inevitable that governments responsible for appointing new board members will appoint people
with whom they share political colours — but this is rarely to the long-term benefit of the organisation: Ruling
parties change and the collection lives on. The use of a skills matrix allows one to look to wider skills and
attributes. One of those attributes may well be something like, ‘trusted access to relevant political influence’.
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Board members are workers. Famous names who won't come to
meetings, won't become actively involved, won't write that letter or
make that important phone call have no part on the board.
Figureheads make good patrons but can be disappointing board
members.

e Board members should offer more than the promise of money. Don’t
invite someone just because they are rich. Look for people with true
networks of influence that will be more valuable to the organisation.

e Board members should provide particular skills needed by the
organisation — either generally or at a particular time in its
development. Professional advice is expensive. So, unless the
organisation is so rich or successful as to be able to afford professional
fees, or so small-scale as not to need professional skills, the group
might invite the necessary expertise onto its board. For example, it
can be invaluable to have an accountant in the group to assist in
budgeting, advising on fund raising strategies, reviewing expenditure
and preparing financial reports. Similarly, as most organisations these
days have to raise money of their own it is almost always important to
have a well-connected businessperson on the committee. Such a
person will not only give sensible practical advice on finance and
administration but will also be able to make personal contact with
potential sponsors.?®

¢ Board members need relevant experience in the organisation’s area of
interest. As one of the most important functions of any board is to
determine policy, it is vital to have a strong representation of persons
with relevant experience in the area. Knowledge and practical
experience is more important than fine intentions.

e Select people who provide the organisation with a balance of skills. A
balanced board includes persons who represent a range of constituent

interests.?® Balance should also take into account other matters:

% |f the group has a local base, a local influential businessperson should be asked. If it is a national organisation,
board members with a national reputation and chain of contacts are essential.

% For example, in an art museum, those interests may include curators, museum managers, collectors, artists,
gallerists, financiers, suitably experienced lawyers, and donors.
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gender, race, geography, age — but it should be RELEVANT SKILL that
is the determining factor.

e Select people to provide corporate continuity. It often takes a board
member the best part of a year to find their feet and become a truly
effective contributor. Accordingly, it is disadvantageous if the board
has too many experienced heads leaving at the same time and too
many novices joining the board. Regular renewal and rejuvenation is

important and should be planned so that the board remains a healthy

mix of experience and new ideas.

The likelihood of identifying the right person is promoted by using a ‘skills

matrix’:

23 December 2008 19



Skills matrix

Access to Government

Access to business

%) expertise

o

% Access networks of

(Z) influence and potential
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14 Access to leaders and
influential groups in the
collections community
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Collections experience

w Marketing

@

e -

o Promotion
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o - — -

ﬁ Business administration

LL -

@] Business development

<

[

SE Event management

Sponsorship

Legal
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Northern Territory
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Other (Asia, Pacific
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Islands...)

Immediate
experience (arts,

history etc...)

sector

social

Media

Corporate

Political

SECTOR

Education

Banking - finance

Legal

Indigenous

Caucasian

Asian

African

Pacific Islander

RACE /7 ETHNICITY

Hispanic/Latino

Other

72+

50-71

30 - 49

20 - 29

Male

GENDER 7/ AGE

Female

board

Years already on the

Experience  on

boards

other

EXPERTISE OR

director

OTHER RELEVANT

Reputation for quality of

performance as a
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Reputation for ethics

Reputation as a problem
solver rather than
merely a problem
identifier

Ability to communicate
clearly and in a

collegiate manner

BOARD MEMBERS

(or potential board members)

2.6.1The ask
Good process can enhance the identification of good potential board members

and the likelihood that they will accept.

1. Whether the organisation is a large government body or a small

volunteer one, the selection of board members should be done using a
skills matrix to ensure that the appointment meets the identified
needs of the organisation. This matrix will vary from organisation to
organisation and, even with the same body, will vary from time to

time.

. When you have created a skills matrix that suits the needs of the

organisation, under each of the required skills, make a list of the
names of people who would be the very best you can think of. Review

ALL appropriate names — not just people you know.

. Take some time to think about that list: consider the strengths and

weakness of each of the potential nhames. Diplomatically ask around
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about each candidate. People who have worked with them will have
views about their true value and effectiveness (this may be quite
different from their public persona). Sometimes you will find that
although they are well known and well regarded in their specialist
field, they have a track record of being divisive or lazy board
members. All that glitters is not golden.

4. Ask only the best. Don't worry if you don’'t know them personally.
Nobody minds being invited onto a board. It is usually flattering. Get
an appointment and do your pitch in person. It is much more effective
than just writing a letter or talking on the phone.

5. Give the candidate the material they need to make an informed
decision. They need to know why you believe they would make a
useful contribution to the organisation and what would be expected of
them.

6. If your first choice says ‘no’, don’t be disheartened. It’s not personal.
Instead, ask them for names of persons that they think might be
suitable. They may well come up with a suggestion that is fantastic
but one that you hadn’t considered or hadn’t dreamed would be
interested. (If the suggestion is someone you don’t know personally,
ask if you can use the recommender’'s name to make contact. It

makes the next approach so much easier.)

2.7 Helping the board work for the organisation

The health and success of an organisation reflects the effectiveness of the board.
There just aren’t any cot-case organisations with terrific boards. This section
discusses some of the ways that an organisation can get the most out of their

board and ensure that their board works as well as it should.

2.7.1The care and feeding of board members
Board members give their time generously and without much return. Nobody

accepts appointment to a board for the money. Board members are making a
voluntary contribution to a community activity that they really care about. They
are almost certainly very busy and it is important that they are made to feel
welcome, involved and acknowledged. If they are to contribute to their maximum
ability to the benefit of the organisation, there are some basic steps that every

organisation should put in place.
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2.7.2 Introduction procedures for new board members
Every organisation must ensure that there are clear handover procedures for the

induction of new members onto the board. A good handover ‘package’ would
include:

1. a personal brief as to what is expected of the new member;

2. a copy of the relevant legislation or constitution governing the
organisation;

3. copies of the latest annual report, strategic plan,
corporate/management plan, business plan, the financial reports and
papers and minutes of the last few meetings;

4. the policies of the institution including ethical conduct policy and code
of conduct;

5. guidelines as to discipline and lines of communication;

6. a list of key personnel; and

7. any other documents of which the new board member should be
aware.

The new board member should be introduced to management and the staff
and, if there are premises, shown around the offices. Every new board member
should have a feeling of belonging.

Then, every three or four months, the chair should contact each member
individually and have a brief chat about how they think the organisation is going,
whether there are any issues that need addressing and, most importantly, how
they feel they are contributing to the organisation. This gives the chair the
opportunity to hear more private views that may need to be expressed and
acknowledged and also permits the chair the opportunity to deal with any
problems or issues, such as lack of performance, that may be embarrassing to

discuss at the board meeting.

2.7.3Assignment of responsibilities
Perhaps the most important internal function of any board is the definition and

assignment of individual responsibilities to directors. In all cases, because a
board can only function by delegating certain tasks to individuals or
subcommittees, it is important for boards to consider how to go about delegating
tasks in the most effective manner. This also involves an understanding of the
appropriate limits that should be placed on individual board members’ actions

and responsibilities.
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1. Assign responsibilities to make the best use of each member’s
expertise and contacts.

2. Ensure that individual board members are being realistic about the
level of responsibility they can take on. (The chair must be careful not
to overload any particular board members. They are volunteers. That
generosity must not be abused or they will soon lose the fire in their
belly. Jobs need to be spread among board members. If they can’t be,
it may well indicate that you need to review the make-up of the
board);

3. Articulate the responsibility clearly, so that there can be no mistake as
to the commitment being undertaken.

4. Set a reporting line and a time line against each task.

5. Minute each task fully, so that the responsibility is recorded and both
the individual and the board know that there will be a report on the

activity at the next meeting.

2.7.4Decision making, defining policy and setting strategy
When looking at the policies and strategies of an organisation, board members

must ask themselves these questions.

1. Does our organisation have a written statement of objectives
that is clearly articulated, understood and accepted? Without it,
the organisation has no basis for determining its actions and its
priorities. Without it, the senior management of the organisation has
no tiller with which to guide its day-to-day decisions.

2. How long is it since the organisation’s policies and priorities
were reviewed? Unless these are reviewed regularly, the
organisation may stagnate or fall victim to conflicting and incompatible
priorities for resources.

3. How are policy reviews undertaken? Is the board involving all
the people who have a contribution to make in the policy
development process? 1Is it using the best available
techniques? All too often, boards make policy without sufficient
involvement of their members, their staff, their funding bodies and
other groups who may have real contributions to make to the process.
The involvement of select outsiders may assist the board to gain a

wider perspective of their own organisation. Few boards have the
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internal skills to carry out thorough policy reviews using only their own
internal resources and the board could consider seeking the assistance
of a professional facilitator to assist in the process.

4. How are strategies determined? While the responsibility for
determining strategy lies with the board, in most cases it is
management, the staff, volunteers and members who will carry out
the strategies and in many cases it is management that actually
designs the strategies. It is one of the areas in which there is great
potential for conflict with management but it is important that the
board oversees the development and implementation of the
organisation’s strategies. It is the board that must call for them, query
them and, when satisfied, approve them. Later, it must evaluate and

amend them. This remains an on-going process.

2.7.5Setting limits and creating communication channels
A frequent source of conflict in organisations is the absence or breakdown of

proper communication. One could write books about good communication within
organisations, yet the basics are simple enough.

The chair is responsible for the conduct and productivity of the board
members. The chief executive services the board and inevitably has a
relationship with the board members but it is the chair, not the chief executive,
who controls the board and its members.

The chief executive controls the employees of the organisation. This is not
the function of the board or the chair. If the staff is dysfunctional, it is the task of
the chief executive to fix it. That is not the role of the board or any of its
members.

Communication between the chief executive and the board should always be
through the chair. This may be delegated to the chief executive as to purely
administrative matters, but the line is a thin one. When in doubt, the chief
executive should always seek the chair's leave before communicating with
members of the board. Similarly, outside the boardroom, members of the board
should raise matters of concern with the chair rather than the chief executive.

Where a government department is the highest form of authority of an
organisation, the channels are often blurred because communications between
Ministry and chief executive are so frequent and so often ordinary. However, it is

good governance practice if the Ministry remains conscious of the importance of
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communication channels and involves both the chief executive and the chair in
any matters of significant consequence to the organisation.

In reverse, when a Ministry requires a direct reporting relationship with the
public servant chief executive it must remain conscious and sensitive to the
inherent conflict that it is imposing on the chief executive. The Ministry should
remain conscious of the benefits in requiring that both chair and chief executive
participate in any significant communications between the Ministry and the
institution.

Many board members need to understand better the nature of and limits to
their relationship with employees, volunteers, members, and with the public.
Each of these relationships is potentially complex and may give rise to difficulty,
whether an organisation is large and has numerous employees and a senior
management, or whether it is a small organisation that is not much larger than
the board itself.

There should be clear guidelines as to what a board member may or may not
do in relation to management, staff, members and volunteers. For example, in
terms of dealing with staff — the organisation should have written guidelines
articulating the staff selection, instruction, reporting and review procedures. The
board, as a collective entity, has responsibility for ensuring that appropriate staff
policies and procedures are in place. It is not each board member's individual
duty (or right) to get the staff to do what he or she individually thinks is best.?’

The prudent board also holds annual or six-monthly confidential interviews
with senior management so that it can learn more about the needs and
expectations of those controlling key sections of the operation. A subcommittee
of the board may undertake this; the chair sometimes does it. In larger
organisations (where resources permit) an outside consultant might conduct the
interviews so that the staff feels more able to speak freely about difficult matters
without the fear of later retribution.

Simple communication protocols are important. If they are complicated, they

are forgotten or ignored. When a simple approach is maintained, greater clarity,

" Board members or directors who cannot persuade the board as to what needs to be done in relation to staff are

not entitled to assume a right to interfere. They do, however, have the right to resign from the board.

23 December 2008 27



control, discipline and effectiveness is maintained. There is less opportunity for

miscommunication and mischief.

2.7.6Delegation
The delegation of power and authority is another form of setting limits — whether

it be on subcommittees or on individual board members who are delegated
responsibilities.

If boards have one problem that is greater than almost any other it is in the
delegating of power and authority. Because a corporate body can only act by a
series of delegations, it is necessarily and fundamentally dependent upon the
quality of those delegations. Three common problems arise with delegations:
invalidity, vagueness or, quite simply, they are forgotten.

Invalidity usually arises because the delegation is outside of the powers of
the board, or outside of the objects of the organisation, as set out in the
constitution.

Vagueness arises because the terms of the delegation have been
insufficiently articulated.

Oversight usually occurs because the delegation has not been formally or
clearly recorded in a special delegations book (and not just in the minutes book).

When establishing a delegation of power the board needs to ensure that the
constitution allows for that the authority to be delegated. Once that has been
established, when setting out the extent of the delegation it is important that the
parameters are clearly defined and that everyone knows what is expected. It is
prudent for the board to approve an instrument of delegation setting out the
relevant delegations to subcommittees, management and individual staff for the
day-to-day operation of the organisation. The instrument of delegations should
be reviewed annually to ensure that the delegations remain relevant and at
appropriate levels.

In relation to establishing delegations outside of the instrument of
delegations in relation to a project or for a specific purpose, the board needs to:

1. make it clear whether the subcommittee or individual is being given
the power to make a decision or whether it is merely authorised to
make a recommendation to the board that in turn makes the decision;

2. ensure that the nature and burden of work involved is appropriate —
indiscriminate assignment of work to others is not delegating, it is

dumping, and giving orders is not the same as delegating;

23 December 2008 28



select a capable person;
provide a specific time frame through each of the project’s phases;

establish specific review dates throughout the entire time frame; and

o ¢ koW

record the fact of the delegation and its ambit. Verbal instructions
should usually be followed up in writing so that the memo can be
referred to later.

Remember that while the ultimate responsibility stays with the delegator,
true delegation implies that the individual, subcommittee, or subordinate is given
the authority to do the job: that they can make independent decisions and have
the responsibility for seeing the job done well. When a board delegates a task, it
should avoid unnecessary interference. If you have selected the right person and

given clear instructions, let them get on with it.

2.7.7 Subcommittees
Even the smallest of collecting organisations need subcommittees. It is inefficient

for the board to undertake all of the work that must be done. Much of the work
can be delegated to small groups with particular expertise.

Common subcommittees include: Audit;?® Marketing and Promotion;
Finance;?® Fundraising;®*° Collection = Management;®*  Sponsorship and
Philanthropy;®* Risk  Management;** Emergency Planning;*  Contract

Committee;** ICT Committee;* Workplace Relations Committee.*’

% The Australian Archives provides a good description of the role of the Audit Committee: ‘to enhance the
Archives’ control framework, improve the objectivity and reliability of externally published financial information,
and assist the Archives to comply with legislative and other obligations’. In the case of that organisation, the Audit
committee also has overall responsibility for risk management within the National Archives (and thus the Risk

Management Committee reports to the Audit Committee).

% Note that the Audit Committee is not merged with the Finance Committee. They have very different functions
and modern governance principles are emphatic that their members not overlap. Finance says, ‘How can we
implement the strategic plan within our means?’ while Audit says, ‘Does that implementation manage the
organisation’s commercial, legal, political and ethical risks?’ The Finance Committee is not necessarily
responsible for raising funds — but it is often the place where this burden settles. This fusion is a common but
questionable practice: the people skilled in devising and implementing the financial strategy of the organisation
are not necessarily the people most suited to reeling in philanthropic and sponsorship dollars.

% This includes responsibility for sponsorship, philanthropy.

%1 The subcommittee that deals with matters affecting issues of acquisition, custody and deaccession is
sometimes called by other names, such as ‘Acquisitions and Loans’.

% This is sometimes called the ‘Development Committee’.
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Obviously not all organisations require all of these subcommittees although it
would be a very rare organisation that would not benefit from at least two or
three of them. Even the smallest of collecting organisations benefit from sharing
the workload and expanding the available skill base.®®

A committee system allows for specialised, skilled and interested people to
work efficiently. Accordingly appointment to subcommittees is skill-based
although the actual machinery for appointment is very dependent on the
constitution of the organisation. For example, in some statutory organisations
the Act states that the chair or president of the Board is an ex officio member of
every committee of the board.®® This does not mean that the chair of the board
is automatically the chair of every committee. That would be foolhardy. It is a
much more advantageous to appoint the leader in that specialty area to the
leadership role on the committee. If there is an executive committee, the chair of
the board would be expected to chair it. It is usual for the chair of the board to
head any other subcommittees. After all, each of the committees must report to

the board and that reporting process is one that is controlled by the chair.

% The Risk Management Committee provides guidance on risk management issues and strategies; promotes risk
management throughout the organisation, ensuring the currency of risk control information; and ensures

appropriate linkages to business and corporate planning processes and, where necessary, budget processes.

% The Emergency Planning Committee is responsible for ensuring that the personnel, procedures and resources

required for the safe response to emergencies are available, maintained, monitored and improved.

% The Contract Committee supervises the letting of contracts over a nominated (large) sum. It will usually involve

independent persons with particular skill or experience in the relevant area.

% The Information and Communication Technology Strategic Planning Committee oversees the development and
maintenance of ICT strategy and governance; determines priorities and directions for project development,
infrastructure, application development and maintenance; provides appropriate input into the budget deliberations;
and recommendations about major information technology infrastructure decisions and expenditure proposals.
Once the domain only of the largest organisations, it is increasingly central to the way we share and communicate

our collections to the public.

% The Workplace Relations Committee consists of employee, management and union representatives. Its

responsibilities would include occupational health and safety. It is an essential committee in large institutions.

% Indeed although the larger organisations would usually be expected to have a system of subcommittees, the
benefit is even greater to smaller organisations for when they do have administrative staff, their numbers are
rarely sufficient to fulfil most of these functions.

% For example, The Museum of Applied Arts and Sciences Act 1945 (NSW).
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In most organisations it is not necessary for all of the members of a
committee to be members of the board. Although the committee’s powers are
delegated from the board, it can be made up of members who are not also board
members. Indeed, this can be very healthy for the organisation. It permits the
organisation to leverage its support in the community by inviting into the engine
of the organisation a wider range of expertise and support than can ever be

delivered by the board members acting alone.

2.7.8Relationship of the board with its committees
The relationship between the board and the subcommittees should be one in

which the committee supports and assists the work of the board. The board that
remains ultimately responsible for the governance of the organisation and no
amount of delegation can change that.

The power of the committee flows from the board. It is the delegation from
the board that confers and delimits the power of its committee. Most committees
are advisory and only have the power to make recommendations. They do not
have the power to make final decisions on behalf of the board. There needs to be
very special reasons to justify giving a subcommittee the power to commit the
organisation to any obligation, liability or strategy. Their power is usually limited
to advise and make recommendations to the board. Whether the board accepts
that advice is another matter: If the board choses not to do so, it may be brave
but it is not acting beyond its powers.

Given this, it is essential that care be taken in articulating the precise task
being delegated to a subcommittee. This will usually include some basics as to
expected milestones and the timetable for reporting to the board. Strong
subcommittees are good things but they must remember that they are the
handmaidens of the board.

As mentioned above, there are usually no rules as to the composition of the
subcommittees. Members are usually appointed at the will of the board. Although

some statutes may make the chair of the board an ex officio member of every
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subcommittee,*® the chair (as leader of the board) should always have the right
(but not the obligation) to attend subcommittee meetings.**

The CEO of the organisation does not have the ‘right’ to attend
subcommittee meetings.42 Subcommittees are creatures of the board, not the
administration. If the CEO wants to attend particular subcommittee meetings, he
or she should be appointed to the subcommittee by the board. In many cases the
CEO attends ‘by invitation’ rather than ‘by appointment’. In other words the chair
of the subcommittee invites the CEO to attend and participate. That invitation is

discretionary and can be withdrawn or suspended at any time.

2.7.9Confidentiality
One of the most frequently occurring issues in not-for-profit organisations is

getting board members to understand that what transpires at a board meeting is
confidential information and should not be revealed without the permission of the
board. Except where one is required by the Law to reveal such information, there
is no excuse for breach of this fundamental rule.

Some organisations require their board members to sign non-competition or
confidentiality agreements. This is not common but can be a useful way of
emphasising to the board members that the discussions of the board table are
supposed to stay within the boardroom.”*?

It is more common and perhaps more appropriate that the organisation have
a written confidentiality policy that has been endorsed by the board. Adherence
to this policy should be a condition of staff employment contracts and board
appointments. If should be made very clear that those who are unable to comply

with the policy should resign or failing that, be removed.

% |bid.

*! That is assuming that there is no exceptional reason such as conflict of interest or complaints relating to the
conduct of the chair.

2 Unless the organisation’s founding legislation provides that right.

3 This also applies to so-called representative directors. Where a director is appointed as the representative of
say, the employees of the organisation, this does not mean that he or she has the right (let alone the obligation) to
reveal the internal affairs of the board to their appointees. A representative’s primary duty is to the organisation.
The representative understands and is able to put the views of his or her constituency but does not have a licence
to break the confidentiality of the boardroom unless the constitution specifically provides for it or the board
approves the disclosure,
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These are standard fiduciary requirements of board membership. As part of
their induction process, new board members should be given a copy of such

policies and have them explained.

2.7.10 Invitees to board meetings
Board meetings are neither social occasions nor an appropriate place to conduct

board-management discussions. Although the CEO (and in larger organisations
the legal counsel) might be expected to attend board meetings, the presence of
any employee is a matter of privilege not right.

There are many situations in which it is appropriate that all non-board
members (including the chief executive) be required to leave the room. Basically,
if there is any likelihood that the presence of a non-board member may inhibit
the discussion of the board, that non-board member should be asked to leave
the room.

It is not generally appropriate to allow members of the general public to
attend board meetings (although there may be some local councils that have
rules requiring it.) Board members must be able to speak freely and with

candour. Board participation is not a spectator sport.

2.7.11 Reviews and self-evaluation process
Just as employees need regular reviews, so too do board members. Self-

evaluation is important as it provides feedback on the working of the board and
identifies areas requiring improvement. In the interests of good governance and
to maintain and continually improve the excellence of governing, the board
should undertake an annual assessment of its performance, the performance of
individual board members and that of its subcommittees.

Larger organisations usually retain an outside consultant to conduct the
review but in smaller organisations, the task is left to the chair. This gives the
board member the chance to reveal any concerns or criticisms that he or she
may have about the board, the chair, the organisation and their own
performance. It also gives them the opportunity for confidential feedback as to
their own performance.

Often overlooked, it is important the chair’'s performance also be reviewed. It
is important the chair take this opportunity to improve performance by hearing

the views of all other board members.
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2.8 Duties of people in responsibility

Every person in a position of responsibility has duties imposed by law. For
example, some museum organisations are a part of a government department
and their employees are departmental employees bound by various laws such as
the Public Service Act, Audit Act, Finance Directions and so on of the relevant
jurisdiction.

Other institutions may be statutory bodies, established and funded by
government but operating under their own statute. Those established by Local
Government will operate under different rules again, including the Local
Government Act of the relevant jurisdiction.

Then there are companies established under the Corporation Law,
incorporated associations established under the Incorporated Associations Act
and trusts, which are governed by the Trustee Act and associated legislation of
the relevant jurisdiction.

Employees of all tiers of governmental institutions may be hired as
government employees or under contract, while employees of companies, trusts,
and associations are all employed under a common law contract of employment.
These will all impose particular responsibilities in addition to those set out in the
legislation.

The following can only provide a guide to board member rights and
responsibilities and does not try to discuss the complexities of the numerous

individual circumstances.

2.8.1Duties of board members of statutory bodies
2.8.1.1 The statutory duties

The statute that establishes an institution also sets out the basic duties of those
responsible for its governance. Necessarily, each such institution is different and
all employees and board members should be familiar with the terms of their
statute.

2.8.1.2 The duty to observe natural justice

Besides the provisions of the statute that establishes an institution, those
invested with power have an obligation to observe the rules of natural justice.
These include the duty to act fairly, to take into account all relevant matters and

to omit all extraneous considerations.
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Each board member’s duty is to the institution. Even if he or she is on the
board or council as a representative or nominee of a particular interest group, or
has a particularly burning political, ethical or other position, the overriding duty
must be to the institution and the purposes for which it is established. A board
member must not be compromised by promoting interests that are extraneous to

those of the institution.

2.8.2Duties of committee members of unincorporated associations
Because an unincorporated association cannot hold assets in its own right, any

member who looks after property or money belonging to the association does so
as a trustee on behalf of the association. A trustee must not place his or her own
interests above the purposes of the trust because the trustee has a fiduciary duty
to the objects of the trust. A trustee’s obligations are the most onerous of all.
(Refer to the section ‘Duties of trustees’ below.)

2.8.3Duties of management committee members of incorporated
associations

The responsibilities of the Management Committee of an incorporated association
will be set down in the relevant state legislation.

The Management Committee will be responsible for holding regular meetings,
as well as an Annual General Meeting and the Public Officer of the association will
be responsible for filing the association’s annual statement with the appropriate
government department.

It is also important to remember that while the formation of an incorporated
association does provide protection to member of the committee and the
association from liability for debts incurred by the association, this is not
unlimited. Individual committee members could be held personally liable for
debts if they authorise expenditure without having reasonable grounds to expect
that the debt can be paid.

The legislation governing incorporated associations also provides for the
imposition of fines and other penalties if the committee members actions amount
to fraud. This responsibility will not be imposed on members of the Committee
who did not authorise or consent to the expenditure being incurred. However, if a
Committee member ought to have been aware of the debt, for example if they
are responsible for overseeing a particular area of the association’s operations
and they fail to keep informed about that area, they could be held responsible for

a debt, even if they did not know about it.
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The duties of members of a management committee of an incorporated
association under the common law are the same as those of the members of a
Board of a company limited by guarantee (considered below). In several States
the legislation has clarified the nature of these duties. It is essential that all
members of a Management Committee are aware of their responsibilities under
the relevant legislation, acquaint themselves with the rules governing the
association and keep themselves informed of the activities of the association and
its members.

The checklists at the end of this chapter are applicable to all members of
boards or management committees, regardless of the type of organisation.
2.8.3.1 Common law — fiduciary duties of a board member
Board members are subject to specific statutory obligations as well as being
subject to obligations at common law which are similar to the responsibilities of a
company director under the Corporations Act 2001 (Cth). The key common law
fiduciary duties of the board can be summarised as follows:
2.8.3.1.1 Duty to exercise due care and diligence
This means making proper investigations and inquiries into matters relating to
the management of the organisation, particularly in relation to its financial
operations to ensure solvent trading. It is the board members’ duty to ensure
that there has been adequate assessment of major risks which the organisation
faces. Risk management is not just about accounting controls, nor is it restricted
to insurable risks. Risk management requires three conscious acts on the part of
the board:

e identifying risks
e procedures for handling risks
e monitoring quality of management and performance against plans.

Board members are required to exercise the degree of care and diligence in
performing their functions to the standard of skill that may be reasonably
expected from a person of his or her knowledge and experience, and that which
a reasonable person would exercise in a like position.

The duty to act with reasonable care and diligence requires all board
members to:

e possess a minimum objective standard of competency, including a
basic understanding of the board’s business and its financial

statements;
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¢ review the financial statements regularly;

e Kkeep informed of the board’s activities and generally monitor the
board’s affairs and policies; and

e attend board meetings regularly.

Board members are entitled to rely on information or advice given or
prepared by others such as management, professional advisers or board
subcommittees where the reliance is made in good faith.
2.8.3.1.2 Duty to act honestly, in good faith and for proper purpose
Board members must exercise their powers and discharge their duties in good
faith and for a proper purpose. A board member must act in the interests of the
organisation as a whole and not promote his or her personal interest by making
or pursuing a gain in which there is a conflict, or the real possibility of a conflict,
between his or her personal interests and those of the board. The key to this
obligation is to avoid conflicts of interest between a board members private
interests and the exercise of their duties as a board member.
2.8.3.1.3  The duty not to make improper use of information or position
Board members must not use their position or information gained through their
position to gain an advantage for themselves or someone else or cause detriment

to the board.

2.8.4Duties of directors of companies limited by guarantee
2.8.4.1 Introduction

The responsibilities of a company director are the same, regardless of whether
the company is profit making or a non-profit organisation. This point was made
clear by the National Safety Council Case (Commonwealth Bank of Australia v
Friedrich (1991) 5 ACSR 115), a case that struck fear into the heart of every
person sitting on the board of an arts organisation. There, the elderly, respected
chairman lost his savings, his reputation and his health as a result of the actions
of the chief executive when he was found liable as a director for an extraordinary

amount of debts incurred without his knowledge.

The duties of a director of a non-profit company

. To act honestly, and in the best interests of the company;
. To not make improper use of information;
. To not make improper use of their position;
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. To avoid conflicts of interest;

° To act in good faith, and for a proper purpose;

. To demonstrate reasonable skill in the performance of their duties;

. To exercise reasonable care and diligence when making decisions; and

. To ensure that the company does not continue to operate after it has become
insolvent.

In recent years the courts have become much stricter in imposing liability on
‘passive’ directors, directors who through ignorance or inactivity fail to carry out
their duties properly. Board members or directors can no longer say they ‘didn’t
know’. The courts have held that board members or directors should have
known. If you take on the responsibility of board membership, you must take an
active interest and care in the operation of the company. You cannot just let
others look after business. If you do, you are inviting personal liability.

Directors of companies who fail to carry out their duties may lose the
protection of limited liability and become personally liable for debts incurred by
the company. A member of a board has a duty to keep informed about the
operations of the company and must have adequate skills to cope with the
demands of the company management. It is no longer sufficient simply to do
one’s best and hope for the best.
2.8.4.2 Duties of directors, board members, and management
It is generally true that directors and employees enjoy very limited liability for
losses incurred by their company. However, the Corporations Act 2001 (Cth)
does lay down a number of situations in which the corporate veil may be lifted to
expose the individual not only to prosecution and penalty but also to a personal
civil liability. In considering the following paragraphs it is important to note that
the legislation defines ‘officer’ to include the directors, secretary or executive
officer of the corporation and anyone from whom those people customarily take
direction. It is also important to note that a breach of any of the next four duties
can result not only in a court order prohibiting you from managing a corporation;
it can also expose you to civil penalties up to $200 000.

1. The duty of honesty. An officer of a corporation must act honestly in

the exercise of his or her powers and duties.
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2. The duty to take reasonable care and be diligent. People are
often invited to join a board merely for their famous name. Those
people run grave risks if they do not actually read the board’s
documents, attend its meetings and diligently oversee the operation of
the company. It is no answer to say that ‘Il was too busy to get to
meetings’, or ‘I don’t understand figures’. Board membership is not
appropriate for anyone wishing to lend their name to a cause but not
intending to be involved personally. Those people make good ‘patrons’
but their membership of boards does not assist control of the company
and exposes them to potentially enormous liability.

3. The duty not to make improper use of information acquired as
a result of your position with the corporation. A board member or
an employee owes primary loyalty to the wellbeing of the organisation.
Thus, information learned as a result of one’s position in the company
must be applied to benefit the company and personal interests must
take second place.

4. The duty not to make improper use of your position. No director
or employee is allowed to make improper use of their position to gain
personal advantage, or to advantage anyone else, or to disadvantage
the corporation.

5. The duty of a director to disclose conflict in contracts. It is
important to emphasise that it is both common and permissible for
directors to have conflicts of interest. However, the Corporations Act
2001 (Cth) demands that a director, who is in any way interested in a
contract or proposed contract, must declare that interest. This must be
done in a meeting of the board as soon as is practicable after the
relevant facts are known.

This does not prevent that person from speaking to the subject of the
contract or even voting on it. It merely provides the other directors with the
context from which the person speaks. The directors can give those comments
the weight that they deem appropriate in the declared circumstances.

Often, of course, when a potential conflict of interest arises it is most
appropriate for that director to offer to leave the room until the issue is decided.

The other directors may then accept that suggestion or invite the interested
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person to remain. That, however, is a matter of etiquette not law. All that one
need do is declare the interest.

‘Interest’ is interpreted very broadly. It may arise through board
membership, employment, consultancies, family connections, investment, and so
on. To lessen the repetitious intrusion of such declarations into the business of
the board, a director may give a general notice of interest to the effect that he or
she is an officer, director or member of a specified corporation or firm and is
therefore to be regarded as interested in any contract that may be made with
that corporation or firm.

For this reason, it makes good sense for all board members to disclose, at
the first board meeting after each annual general meeting, all current
employment, directorships or memberships. It is interesting for the other board
members, it saves the tedious interruption of board business by directors making
repetitive declarations of interest, and it lessens the risk of receiving a $1000
fine or three months’ imprisonment. If it is discovered that a director has not
disclosed a conflict of interest, the contract may be voidable by the company.
2.8.4.3 Liability of directors and employees to pay company debts
As a general rule, incorporation protects the individuals from personal liability. If
the company goes to the wall, its directors and employees may walk away with
their reputations in tatters but their bank accounts intact.

However, if a person fails to act honestly or act with reasonable care and
diligence, or makes improper use of either information or position, the
corporation can sue that person and recover any profit that any person made,
and any sum that the corporation has lost as a result of the failure.
2.8.4.3.1 The statutory position
Section 592 (1) of the Corporations Act 2001 (Cth) states that if

‘(a) a company incurs a debt, whether within or outside the

State; and

(b) immediately before the time when the debt is incurred there

are reasonable grounds to expect that either —

0] the company will not be able to pay all its debts as and when

they become due; or
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(i)  if the company incurs the debt, it will not be able to pay all its
debts as and when they become due; then any person who was a
director of the company, or who took part in the management of the
company, at the time when the debt was incurred is guilty of an
offence and the company and that person or, if there are 2 or more
such people, those people are jointly and severally liable for the

payment of the debt.’

The legislation goes on to provide a defence for defendants who can prove
that such debts were incurred without their implied authority or that they could
not have had reasonable cause to suspect that the company would not be able to
pay its debts when they came due.

The Corporations Act 2001 (Cth) provides both civil and criminal sanctions
for the breach of this section. If criminal proceedings are commenced the
defendant is liable to a $5000 fine or one year in prison, or both. If civil
proceedings are started, the directors and senior employees and any other
persons involved with the management of the company may be held personally
liable for the company’s debts.
2.8.4.3.2 Implications
The duties imposed on directors and other officers can have serious implications
for all cultural organisations, for nearly all live according to the hazardous and
uncertain principles of government funding. Quite simply, most public cultural
organisations in Australia lose money and depend for their continued existence
upon subsidy. The danger is that one year’s funding does not guarantee a grant
the next. Nor can the organisation assume that the level of grant will remain as
high, let alone increase with inflation or in line with an expansion of program
needs.

For years, the directors and management of such organisations have
accepted this position and blithely entered on-going commitments on the
assumption that there would always be public money available at (at least) the
same level as the previous year. Now, with this imposition of personal liability
and the increasingly restricted budgets available to funding bodies, such
assumptions are dangerous.

For example, no publicly funded organisation should employ staff for a fixed

term of more than a year without ensuring that the contract is conditional upon
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continued and adequate funding. Otherwise, if funding is cut off, there is a real
(if remote) possibility that the board members may find themselves personally
liable for paying staff salaries. Leases on premises raise similar problems. **

Part of the difficulty lies with policies of funding bodies. They all warn client
groups that on-going funding is not guaranteed and some have warned of the
onerous liability under the Corporations Act 2001 (Cth). Aware of this potential
danger, funding bodies will generally put an organisation on notice or review
before cutting off funding. Similarly, the introduction of triennial funding has
considerably reduced this danger for many organisations.

Cultural organisations, large or small, can only exist because of the
generosity of thousands of people who donate their time, expertise and efforts as
board members. In order to protect these people from personal liability should
that funding be suddenly cut or sharply decreased, funding bodies should set out
in their funding guide-lines that organisations who receive administrative or core
funding may expect that (whilst funding can never be guaranteed) such
organisations may expect phasing of reductions in funding over, say, three
years. Of course, the funding body would have to retain the right to ‘terminate
with sudden and extreme prejudice’ but such a guide-line would protect those
thousands of volunteers who now have good cause to worry about their personal
liability in the event that funding is suddenly discontinued.

Section 592 of the Corporations Act 2001 (Cth) also has the important effect
of making the decision-makers in the group more aware of the need for
reasonable, attainable, well-budgeted and tightly administered programs. If an
incorporated body takes on a huge project and hocks itself up to the hilt in the
unreasonable belief that things will work out — and things don’'t - the creditors
will be looking for their money. If the company can’t meet the debts, one can be

sure that the creditors will look to the people who were in control when the

“ |f your organisation is put on notice by a funding body that it may not have funding renewed next year, you
should not enter any agreements for next year unless either you are sure that the company can fund them if the
funding body does withdraw funding, or make the contracts conditional upon receiving continuing and adequate
funding.

You cannot assume that the funding review will be successful and that the organisation will get the money just
because it did last year! All such contracts entered during the review period should be subject to the company
receiving continuing and adequate funding. Thus an organisation ‘on review' cannot commit to forward
programming unless it is assured that the necessary funds are presently held or uncontingently promised. If it

does, and the funding does not eventuate, the directors may be personally liable for consequent losses.
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company incurred the debt. Culture has become a multi-million dollar industry
and as with other industries, programs must be financed, debts must be paid,
loan repayments must be met and losses must be recovered. It cannot
reasonably be assumed that public money will be available to bale one out. The
days are long over when ailing arts organisations were allowed to suffer a long
and quiet death. Now, the end is quick, the noise is often excruciating and the
legal consequences for directors and senior management can be dire.

2.8.4.4 People forbidden to be involved with company management
These may be summarised (only slightly inaccurately) as the poor, the criminal
and the insane.

1. Insolvency. Persons who are bankrupt or whose affairs are under the
control of an administrator cannot in any way be involved with the
management of a corporation without the leave of the court. This
includes being a director, promoter or manager of a company.

2. Prior conviction. There are considerable limitations upon people who
have been convicted of a serious offence in connection with the
promotion, formation or management of a corporation; or any offence
involving serious fraud; or any number of specified offences under the
Corporations Act 2001 (Cth) or similar legislation.

3. Insanity. Persons who have been legally declared insane are not
permitted to be company directors. (Just because you think they
should have been declared insane is not quite enough.)

These people may not, without leave of the court, be involved in the
management of a corporation for five years from the date of conviction or
release from prison (whichever is the later). If they wish to take part in

management during this period, they must obtain the leave of the court.

2.8.5Duties of trustees
The duties of a trustee are perhaps the most onerous of all duties imposed on

people of responsibility in relation to organisations.

1. Trustees must know and understand the terms of the trust.

2. Trustees must obey the terms of the trust. A trustee can only depart
from the terms of the trust if directed to do so by all beneficiaries, or
the court.

3. Trustees must adhere to and carry out the terms of the trust. Only if a

statute or the court allows non-adherence, can one avoid this
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obligation. If it is necessary to not carry out the strict terms of the
trust, the trustees should approach the court for a declaration, for
otherwise, non-adherence to the terms of the trust will be at the peril
of the trustees.

4. Trustees must act impartially towards the beneficiaries. One cannot
favour one beneficiary over another, unless the trust document
provides such a power. Sometimes an act will turn out to benefit one
beneficiary more than another. This is not a problem for the law does
not expect the trustees to be psychic. Their duty is considered in the
circumstances that prevailed at the time when the act was done by the
trustee.

5. Trustees must act gratuitously. Trustees are not, as a matter of
course, entitled to be paid for their labours. If the trust deed provides
for such payments, they are permissible but there are very few
exceptions to the general rule and trustees should take legal advice
before assuming that they fall within an exception.

6. Trustees must not profit by the trust. Trustees may not use the trust
property for their own benefit.

7. Trustees must pay the trust property to the right persons. It is this
obligation that strikes fear into many trustees. It is really only an
extension on the duty to comply with the terms of the trust. The
trustees will be personally liable for such errors unless they can show
that they acted honestly and reasonably and that in the circumstances
they should be excused.

8. Trustees must invest trust funds properly. Legislation specifies the
places in which trust moneys may be invested. These are usually
secure investments such as the major banks. Not all building societies
qualify, and investment in institutions such as property trusts, shares,
in other speculative ways of maintaining the fund are restricted.

9. Trustees must keep and render proper accounts. If the treasurer of
the trust is not an accountant (or someone with those skills) the
trustees would be well advised to either retain one professionally, or
invite one onto the board. Even if the trust uses an accountant, the

trustees are not absolved from all responsibilities. One cannot escape
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one’s responsibilities by simply putting them onto someone else’s
shoulders.

10.Trustees must exercise reasonable care. Trustees must act with the

same care and diligence as an ordinary prudent businessperson. It is

an objective test. Otherwise a normally careless or lazy person would

be excused when a normally careful and skilful person would not. This

is a high onus, for the courts have long held that ordinary prudent

business persons take a very great care when investing or using other

people’s money and would not take the same sorts of risks with the
money of others as they might with their own.

The court has the power under the Trustee Act to relieve a trustee from

liability so long as the trustee has acted in good faith, honestly, reasonably and,

in the discretion of the court, it is fair that the trustee be excused.

2.9 ‘Blessed be the chair’: dealing with problem board
members

The successful management of a board is a learned skill. There are many
publications that deal with the proper conduct of meetings and a chair of a board
should find one that suits the organisation and use it as a resource for setting up
and conducting effective meetings. However, there will also be occasions when a
chair or organisation has to deal with ‘problem’ Board members and it is a good
idea to consider how an organisation can set itself up so as to avoid difficult
members becoming entrenched on an organisation’s board. The ‘types’ described
below do not form a closed list, rather they are meant to provide some ‘warning
signals’ to members of organisations and chairs to assist in recognising that the
needs of the organisation will not be met by allowing boards to become hijacked
by members who are not fully committed to the needs of the organisation. While

the tone is flippant, the underlying messages are grave.

2.9.1Ghosts
Ghosts are those who don’t turn up to meetings or functions at which board

members should be expected to attend. A poor attendance record often either
indicates that a board member is not committed to the organisation, is too over-
committed to contribute as a board member, or has a problem with something
within the board — but is unable to express it. It is the job of the chair to keep an

eye out for this pattern, make contact with the member and find out what is
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happening. This must be non-confrontational but direct. Handled properly, this
will have the effect of either facilitating the board member’s return to the flock as
a positive, contributing member or will facilitate an early resignation. Either
result is good.

If this does not work, rather than moving to expel an individual board
member, it may be less contentious to move an amendment to the constitution
tightening up the attendance requirements. Then, failure to attend a prescribed
number of meetings without leave of the board means the member is
automatically deemed to have resigned.

Sometimes, for intra-board political reasons, certain members will stay away
from meetings thus causing paralysis of the affairs of the organisation by
denying the board a quorum. If this cannot be dealt with through negotiation,
the chair (or the requisite number of directors/members) should call a general
meeting of members. Failure to act, refusal to act, deadlock, repeated failure of
quorum, are all matters that the membership have a right to consider and in
which they have a right to intervene. Although the general meeting of members
cannot overrule or interfere with an exercise of conferred powers by the
directors, it can interfere to exercise power where the directors are unable or
unwilling to do so. Accordingly, if the membership is dissatisfied with the
attendance of its board members it can call a general meeting and vote upon the

removal of that director.

2.9.2Back-slappers
These are people whose sole contribution to the proceedings of the board is to

move motions of thanks or congratulations. They never ask the tough questions.
They need to be loved and that is not a need that contributes to an energetic

exchange of ideas. Their contribution to the organisation will remain limited.

2.9.3Celebrities and socialites
Board members must be workers. Famous names and social members will often

not be able to put in the time the organisation needs. Whether they are male or
female, socialites can open doors to power and money but contrary to popular
myth, socialites are not necessarily very good fundraisers. The socialites worth
having on the board are those who are there for the organisation rather than

merely to be admired.
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2.9.4Sleepers
How many board members do you know who attend every meeting and yet

contribute to nothing substantial to the discussion. Sometimes sleepers are really
only timid or overly cautious about expressing their opinion, or they may just feel
that they are too new to the board. A good chair must direct specific questions to
a sleeper to help them and thus assist the board to have the benefit of the
member’s talents. If that doesn’'t work, the chair should consider discussing such
persons’ roles on the board with them, and encourage them to reconsider the

nature of their commitment to the board.

2.9.5Bullies
Bullies need to get their own way. Bullies are not good listeners. Bullies are good

tellers. If you have a bully on the board you will need a very strong and judicious
chair. The chair must control the time allowed to bullies yet make them feel that
they have been heard. Reflective, summarising techniques are often useful to
achieve this. Above all, the chair must ensure that the other members of the
board are not intimidated and have a proper chance to express their own views —
even if they are contrary to those of the bully. The chair must make the other
board members safe.

If the bully is the chair, the board, and thus the organisation, is in real
trouble. Many of the board’s most talented people will eventually resign and the
chair will attract either friends or martyrs to the board. After a while, nobody of
outstanding talent will be bothered to offer themselves for election to the board

and the organisation is well on the way to being, at best, a private club.

2.9.6Lifers
Lifers are members who have been on the board too long. Every board member

has a ‘use by’ date. Board membership is about determined, devoted, energetic
commitment to the organisation and its goals. You maximise the effort by having
people commit themselves to a finite term of effort. At the end of their period
they should leave with regret; tired but still committed. It is time for new
persons, with new skills, new ideas, new energies.

Although they can never admit it (because they will never recognise it), lifers
are on the board for their own purposes, to satisfy their own needs. The
organisation is a mere instrument. The constitution should always provide for

rotation of membership. Because lifers appear so selfless in their contribution to
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the organisation, the least offensive way of dealing with them is to ensure that
the constitution provides for a maximum number of consecutive terms of
appointment.

Some organisations have rotation of board membership but then allow
departing members immediately to stand for reappointment. This is a sham. You
must build a wall, not merely a revolving door. The constitution should provide
for a maximum term (three or five years is often a good guideline), and must
provide that the member has a compulsory rest period of one or two years

before being again eligible for re-election.

2.9.7Martyrs
Martyrs are professional sufferers. They are a source of discontent within a board

because they never feel that they have been heard, that the board doesn’t follow
their suggestions, that their efforts on behalf of the organisation are
unrecognised. They are negative in a passive way. They complain outside the

walls of the boardroom and in this way, can be very destructive.

2.9.8Secret agents
These are people with hidden agenda. They can make life difficult for even the

most experienced chair and can be very destructive on any board. You might
pick that there is a hidden agenda through their comportment, through the
person’s choice of language or tone of voice. You might not pick it at all. You deal
with secret agents by either ignoring what you perceive to be their hidden
agenda or bringing it out into the open. Two secret agents make a conspiracy.
This can only be tackled by confrontation.

A wise chair will often take the secret agent aside and have an informal chat
about things and determine whether there is something of significance for the
organisation going on. If the chair is the secret agent, it is going to take a very
forthright board member to raise it — but raise it you must. No hidden agenda is

threatening when it is revealed and can be openly discussed by the whole board.

2.9.9Talkers
Talkers are infuriating. They often have a very good point to make, but chatter

on and on and on and on: detail, circumstances, exceptions, lead up, let down.
They are often intelligent and well-meaning but just have no idea when to close
their mouth. You don’'t want to hurt their feelings but after a few meetings you

are prepared to kill them. If you feel that way, it is likely that most of the other
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board members do too. Any good chair will be able to cope with talkers. They
must be given a fair opportunity to express their views, but their time must be
firmly limited.
2.9.10 The diary afflicted
There are some board members who simply don’t have the time to come to
meetings — or if they do, continually have to leave early to fulfil other
commitments. Their good will is overcoming their good judgement. They want to
help and be supportive but they view their other commitments as more pressing.
It is the chair’s task to have a quiet word with such people. They are doing
neither themselves nor the organisation justice. They need to rationalise their
priorities so that they can contribute their skills with the profundity that they
deserve and the organisation requires. Something is going to have to go. It

might be the board member.

2.9.11 The conflicted
Board members owe their primary responsibility to the company. They must put

their duty to the company ahead of their own interests and those of any other
organisation (including their employer). Even if they are appointed as staff
representatives, once they sit down as board members they must put the benefit
of the company ahead of the staff interests. In such a case, they are there to
ensure that the board is informed as to the employees’ views. Their purpose is
not to bring discord into the board room. To make this clear, if a representative
of the staff or some particular interest is to have a specific place on the board it
is much better to describe the person as the ‘nominee’ rather than the
‘representative’.

If a director has a conflict of interest on a particular issue, that conflict must
be disclosed. The chair will ensure that the declaration is noted in the minutes
and will determine whether it is appropriate that the director be allowed to
speak, to vote, or even to remain in the room. It may sometimes be appropriate
to allow the conflicted person to express a view but it is rarely appropriate to
permit them to vote on an issue upon which they are conflicted. Usually, the

safest course is to have them leave the room.
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2.10Management checklist

2.10.1 Checklist for boards and managers of non-profit arts
organisations in Australia

(Issued by and available from the Australia Council. The Checklist is reproduced here with kind
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15

1.6

1.7

2.1

2.2

2.3

2.4

2.5

2.6

2.7

2.8

2.9

permission.)
SETTING OBJECTIVES
Do the board and senior management review and set company objectives once a year?

Are these objectives adequately documented to ensure that staff and other people with an interest in the

company can find out what they are?
Does the board ensure that the company measures its performance against these objectives?
What steps are taken to ensure that adequate long-term planning is carried out?

Are the results of all performance reviews adequately documented and included in the company’s annual

report?
Are these results communicated to all funding bodies?

Does the board actively promote excellence in reporting by entering its annual report in yearly

competitions — for example, that run by the Australian Institute of Management?

CORPORATIONS LAW

Have all board members and all managers received a copy of the booklet The Corporations Law and the

Arts published by the Australia Council?
Has the board identified which managers should be classified as ‘officers’ under the Corporations Law?

Has the company’s chairperson made sure that all board members and all managers participating in the
administration of the company’s affairs are aware of their responsibilities under the Corporations Law
and accept them?

Have duty statements been issued to individual members and to senior staff?
Has the board considered the adoption of specific skills criteria for board membership?

Have all members of the board and all senior managers read the company’s Memorandum and Articles

of Association?

Does the board invite relevant managers to attend board meetings for items dealing with their area of
responsibility?

Does the board maintain records of attendance by board meetings for items dealing with their area of

responsibility?

Does the board actively encourage open membership of the company?
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3.1

3.2

3.3

3.4

3.5
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3.9

4.1

4.2

4.3.

4.4

4.5

4.6

4.7

4.8

4.9

4.10

4.11

4.12

ORGANISATION AND MANAGEMENT

Has the board reviewed, within the last twelve months, the company’s structure, especially the duties

and responsibilities of all senior staff?

Within the last six months have board members reviewed their duties and responsibilities to ensure
sufficient checks and balances exist to guard against misuse of company funds or manipulation of
information going to the board or funding authorities?

Do the board and senior management take an active interest in the company’s industrial relations?
Do both a member of the board and a member of senior management have skills in this area?

Is the company observing all awards relating to both full-time and part-time employees?

Do the chairperson and/or a board nominee meet regularly with the staff?

Do the artistic director and the administrator have regular meetings with the staff?

Is independent legal advice sought before any significant or controversial decisions are taken?

Does the board ensure that stocks held by the company are regularly checked?

FINANCIAL MANAGEMENT

Does the board member with qualifications and experience in finance advise the board on financial

matters and, in particular, the monitoring of financial reports?
Does that person attend all board meetings?

Does the person responsible for preparing the financial statements for the board attend that part of a

board meeting at which finance is discussed?
Does the administrator personally check all financial reports before they are distributed to the board?

Is the person who prepares the financial statements free to discuss with the board any matters relating to

the accounts?

Is a standard format used for all financial reports?

Does the board receive:

€)) monthly financial statements prepared on an accrual basis of accounting?
(b) monthly cash flow statements?

(c) all reports on a timely basis?

Does the board receive a standard written report from the administrator highlighting any items of

exception in the financial statements?
Is a regular comparison made of budgeted income and expenditure with actual income and expenditure?
Does the board take appropriate action if actual results differ significantly from budget?

Does the board ensure that revised estimates are prepared for the balance of the year (to reflect actual
income and expenditure to date) for each board meeting?

Are detailed budgets prepared for all activities?

23 December 2008 51



4.13

4.14

4.15

4.16

4.17

4.18

4.19

4.20

4.21

4.22

51

5.2

53

54

5.5

5.6

5.7

Does the board insist that:

(@) feasibility studies are carried out and tabled with the board showing how all capital will be paid

before any final decisions are taken?

(b) at least three quotes are obtained from potential suppliers before considering any major capital

expenditure?

Does the board ensure that actual capital expenditure is compared with budgeted capital expenditure on

a regular basis?

Are detailed work papers prepared and kept by staff to support figures in all financial statements
prepared for the board?

Are all questions asked at a board meeting properly answered or, if not, carried through to the next

meeting?

Does the board ensure that the investment of company funds at call or otherwise with an institution is in

line with company policy?

Does the board ensure that the company has an adequate system of internal control over all financial
transactions and the control of company’s assets?

Does the chairperson meet at least twice a year with the company’s external auditor?
Does the board review all management letters from the external auditor?
Is the board satisfied with the quality of financial information provided for board meetings?

Has electronic data processing been considered/introduced by the company?

LIAISON WITH FUNDING BODIES

Have all members of the board and management read the most recent conditions of grant from funding

authorities?
Are all board members and senior staff aware of what the funding bodies expect from the organisation?

Do the full board and senior management meet representatives of funding authorities once a year to

discuss mutual plans and problems?

Does the company’s chairperson make contact at least twice a year with a nominated person in all
funding authorities?

Is the tenor of those discussions reported to the board?

Has the board considered periodically inviting representatives from funding bodies to a routine board

meeting for discussion?

Have the company’s chairperson and the board member responsible for monitoring the company’s

financial affairs:
(@) read the accounting questionnaire presented by the Australia Council?

(b) taken appropriate action to ensure that its completion will not adversely affect the company’s ability

to receive further funding?
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6.2

6.3

6.4

6.5

6.6

(c) ensured that any specific conditions relating to finance in the conditions of grant will be complied

with?

MARKETING AND PUBLIC RELATIONS

Does the board ensure that the company maintains a high public profile in order to attract audiences and
private support?

Do individual board members:

(@) attend all first nights, openings and other important functions and take an active interest in the
company’s operations, especially the less prominent activities such as workshops, theatre-in-

education programs, training schools, play readings, etc?
(b) make sure that they are known to senior and middle management?
(c) familiarise themselves with the location and state of repair of all premises used by the company?
Do the individual board members take an active interest in helping to promote the arts by:

(a) inviting parliamentarians, local council members and potential corporate sponsors to performances,

exhibitions, or other events?
(b) personally seeking private support from individuals and others?

(c) taking stock of how much other board members have raised for the company through their personal

endeavours?
Does the board have a member skilled in marketing?
Does the board monitor marketing growth rates and similar measures?

Has the board considered using unsold seats to promote the company’s interests or social objectives,

such as increasing access for the unemployed?
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